
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  23 
HEARING DATE:   06/29/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

1.  TIME:  8:30   CASE#: MSL20-01133 
CASE NAME: MERCURY INSURANCE VS. SPEED OIL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This case is set for a Case Management Conference at 8:30 a.m.  The parties are to appear. 

 

  

 2.  TIME:  9:00   CASE#: MSL13-05599 
CASE NAME: MIDLAND VS. QUINONES 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY TONIA QUINONES 
* TENTATIVE RULING: * 
 
This is a “collections case.” Defendant Tonia Quinones has moved to set aside the default 

judgment in the amount of $7601 entered against her on April 2, 2014 claiming that the 

“substitute service” and mail service of the complaint that occurred in 2013 was ineffective to 

provide her with actual notice of the case because her infirm mother (now deceased) routinely 

discarded her mail and other items delivered to their joint residence.  

In her motion, Defendant has failed to include her proposed answer to the complaint with her 

motion as required by Code of Civil Procedure section 473. Defendant served the Plaintiff by 

mail with her motion and the Plaintiff has not filed an opposition. However, the court notes that 

the Proof of Service for Defendant’s motion is addressed to an attorney Stelios Harris at an 

address that was his address in 2013. Mr. Harris’s address is listed with the State Bar of 

California at a different address and it is not clear that he continues to have any connection to 

the entity Midland Funding.  
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The court also notes that if Defendant, as she states, was aware that her mother routinely or 

frequently discarded her mail, one might ask why she did not take precautions to prevent that 

from happening. However, before granting or denying this motion, the court desires to have 

additional information about this matter.  

By July 17, 2024 the Defendant shall serve her motion and provide proof of service of the 

motion upon Midland Funding, LLC at 350 Camino de la Reina (Suite 100), San Diego, 92108. 

That mailing shall include notice of the filing deadline of July 31, 2020 for Midland Funding’s 

Response to the motion and the hearing date of August 10, 2020 at 10:00 a.m. for a hearing on 

Defendant’s motion.  

Plaintiff (Midland LLC) shall include in its response (if any) any record or information reflecting 

Defendant’s actual knowledge of the existence of this case between the filing of the complaint 

on October 24, 2013 and December 11, 2019 when Plaintiff filed a writ of execution based on 

the Default Judgment.  On or before July 31, 2020 Defendant shall file her proposed answer to 

the complaint filed against her in October 2013.  

The hearing on Defendant’s motion is continued to August 10, 2020. 

 

  

 3.  TIME:  9:00   CASE#: MSL18-01139 
CASE NAME: CAPITAL ONE VS. GUZMAN 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 

judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 4.  TIME:  9:00   CASE#: MSL18-01199 
CASE NAME: CAPITAL ONE VS. MILO 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 
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judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 5.  TIME:  9:00   CASE#: MSL18-01615 
CASE NAME: CAPITAL ONE VS. OBRIEN 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT & ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 

judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 6.  TIME:  9:00   CASE#: MSL18-04362 
CASE NAME: DISCOVER VS. JOHNSON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 

judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 7.  TIME:  9:00   CASE#: MSL18-04704 
CASE NAME: CAPITAL ONE VS. JOHNSON 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 
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judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 8.  TIME:  9:00   CASE#: MSL19-00902 
CASE NAME: CAPITAL ONE VS. ALOMARI 
HEARING ON MOTION FOR JUDGMENT PURSUANT TO STIPULATION 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 

judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-01636 
CASE NAME: CAPITAL ONE BANK VS. MOMOH 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT & ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 

judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

10.  TIME:  9:00   CASE#: MSL19-02388 
CASE NAME: CITIBANK, N.A.  VS.  RIVERA-FLORES 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT & ENTER JUDGMENT 
 FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has filed a motion to set aside the notice of settlement and for entry of judgment 

pursuant to a stipulation of the parties based upon Defendant’s failure to make payments under 

a settlement agreement entered by the parties.  The Defendant has been served with the motion 

and has filed no opposition. The motion is granted and the court will sign the proposed 
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judgment. The final judgment shall reflect a credit for all payments made by Defendant pursuant 

to the settlement agreement before default. 

 

  

11.  TIME:  9:00   CASE#: MSL19-03070 
CASE NAME: U.S. BANK  VS.  MOURAD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
The court has been advised that this case has settled. 

 

  

12.  TIME:  9:00   CASE#: MSL19-05361 
CASE NAME: DISCOVER BANK VS. JUAREZ-DELGADO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
On August 9, 2019 Discover Bank filed a complaint alleging that Defendant owed it $13,005.41 

advanced to him by virtue of his use of a credit card. Defendant answered the complaint on 

September 25, 2019 but his answer did not provide any specific factual contentions that were in 

conflict with the allegations of the complaint. 

On January 30, 2020 and on February 13, 2020 Plaintiff filed a motion and then an amended 

motion for summary judgment. The Defendant has not opposed either motion. The court has 

reviewed the motion for summary judgment and finds that there is no basis for it to conclude that 

there is a possible issue of material fact that might be contested. Therefore, the court grants 

Plaintiff’s amended motion for summary judgment and will sign the proposed order submitted by 

the Plaintiff. 

 

  

13.  TIME:  9:00   CASE#: MSL19-06227 
CASE NAME: CASTANEDA VS. FERNANDEZ WHOLESALE 
HEARING ON MOTION TO COMPEL ARBITRATION & REQUEST FOR STAY 
FILED BY ZULMA CASTANEDA 
* TENTATIVE RULING: * 
 
Introduction 

The complaint in this case was filed on September 23, 2019 and seeks damages of $25,000 or 

less in connection with the sale of an automobile that occurred in December 2016.  
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On December 20, 2019 the Plaintiff moved this court for an order compelling arbitration of the 

dispute as permitted by the contract between the parties. The Defendant has opposed the 

motion claiming that the Plaintiff’s conduct should be deemed a waiver of her right to have the 

matter arbitrated. For the reasons stated below, the court determines that the Defendants have 

failed to satisfy their heavy burden to show a waiver has occurred and grants the motion to 

compel arbitration.  

Relevant Facts 

The dispute here arises from the sale of a Chevrolet Camaro to the Plaintiff on December 15, 

2016. The sales contract provided that each party had the right to arbitrate a dispute arising 

under the contract subject to certain conditions. 

An exhibit supplied by the Defendant shows that as early as August 6, 2018 the Defendant was 

notified by letter that the AAA had received a demand for arbitration from the Plaintiff. (Def. 

Exhibit 1).  On February 28, 2019 the Plaintiff notified the Defendant of her claim under the 

Consumer Legal Remedies Act (hereafter the “CLRA”) and demanded arbitration of the dispute. 

Plaintiff has submitted as an exhibit a letter from the American Arbitration Association (hereafter 

“AAA”) which details a history of the AAA with regard to the Defendant. It explains that that 

history is such that it (the “AAA”) was declining to conduct the arbitration unless the Defendant 

engaged in certain remedial actions.  

Applicable Law and Discussion 

In granting the Plaintiff’s motion, the court starts by observing that the California legislature and 

its courts have expressed the principle that California has a strong public policy in favor of the 

arbitration of disputes. (Moncharsh v. Heily & Blasé (1992) 3 Cal. 4th 1.)  While the right to 

arbitrate can be waived, the party claiming waiver bears a heavy burden of demonstrating that a 

waiver has occurred. (St. Agnes Medical Center v. Pacificare of California (2003) 31 Cal.4th 

1187, 1195.)  

In considering whether there has been a waiver, there is no one factor or consideration that is 

determinative. This court is called upon to apply the ground rules set forth in Code of Civil 

Procedure (hereafter “CCP”)  section 1281.2 and the standards set forth in Saint Agnes Medical 

Center v. Pacificare of California (2003) 31 Cal.4th 1187. In considering the factors set forth in 

the Saint Agnes case, this court cannot help but conclude that three facts control the decision 

here. First, there has been no express waiver by the Plaintiff of the right to arbitrate. Second, 

other than filing the complaint, the Plaintiff appears to have taken no other action that could be 

construed as waiving the right to arbitrate. Third, the Defendant has shown no significant 

material prejudice such as its expenditure of significant time and resources to the litigation. 

Such prejudice could include, among other things, engaging in a significant amount of discovery 

or expending significant time preparing pre-trial motions. While the Defendant alleges prejudice 

here, there are no demonstrable specific facts evidencing such prejudice.  

The facts provided by the Defendant do not show as of the filing of the motion to compel 

arbitration that he had expended significant time or resources on this litigation. If there were 
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such facts the Defendant, as the opponent of the motion to compel, would and should have 

provided details concerning the Defendant’s significant expenditures of time and money, that is, 

that he had engaged the “litigation machinery” in some substantial way.  As of the date of 

Plaintiff’s motion to compel the Defendant had not filed an answer to the complaint. In its first 

Case Management Conference statement filed on January 31, 2020 the Defendant indicated 

that it has provided copies of certain records which were part of the sales transaction. 

Other than that fact there is no indication by Defendant of its commitment of time or effort to 

the litigation. 

The Defendant points out that the Plaintiff did not request arbitration in her complaint, a fact that 

distinguishes this case from Simms v. NPCK Enterprises (2003) 109 Cal.App.4th 233. However, 

the case law does not require that such a request be made in the complaint in order for the 

Plaintiff to preserve her right to arbitration. The Simms  case makes that exact point. (Simms v. 

NPCK Enterprises (2003) 109 Cal.App.4th 233, 239.)  Unlike the plaintiff in Simms, the Plaintiff 

in this case made very clear well before the filing of her complaint that she would demand 

arbitration. Other than the filing of the complaint, the Defendant points to no conduct by the 

Plaintiff that could reasonably construed as conduct amounting to a waiver. Furthermore, the 

Plaintiff has a plausible claim that the Defendant’s conduct in the pre-complaint stages 

effectively required her to file the complaint in order to be able to have her right to arbitration 

enforced by the court.  For example, in a letter to the AAA dated September 13, 2018 the 

Defendant’s counsel argued that it was invoking its right to have the case heard in small claims 

court based upon its unilateral interpretation of what Plaintiff’s damages might be (according to 

Defendant less than $10,000). However, a review of the Arbitration Provision in the sales 

agreement gives each party the right to “seek remedies” in Small Claims court. In this case, the 

Defendant does not seek to enforce any remedy under the contract. It is attempting to defend 

against a suit by the Plaintiff who seeks a remedy under the contract and has a contractual right 

to arbitration to pursue that remedy. A reasonable interpretation of the Arbitration Provision’s 

language is that the Plaintiff can take her claim for remedies to any appropriate forum which 

might include Small Claims Court or arbitration. The language in the agreement does not appear 

to allow the Defendant to remove to small claims court Plaintiff’s claims that are otherwise 

subject to arbitration.  

For the foregoing reasons, the Court grants Plaintiff’s motion to compel arbitration. If the “AAA” 

withdraws its objection to serve as arbitrator, the parties may agree to having “AAA” serve as 

the arbitrator. In the alternative, the parties may agree to some other arbitrator. In the absence 

of such an agreement, each party shall select two possible, suitable arbitrators and submit those 

two names to the court no later than July 31, 2020. By August 7, 2020 each party may file with 

the court any written objections it may have to the arbitrators proposed by the other party. On 

August 14, 2020 at 8:30 there will be a case management conference at which the court will 

advise the parties which arbitrator it has selected. 
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14.  TIME:  9:00   CASE#: MSL19-06826 
CASE NAME: KELSTIN GROUP VS. HAMILTON 
HEARING ON MOTION TO SET ASIDE DISMISSAL WITHOUT PREJUDICE 
FILED BY KELSTIN GROUP, INC. 
* TENTATIVE RULING: * 
 
Plaintiff has moved to set aside the dismissal of this case as to Defendant Jennifer Hamilton 

only. The file discloses that the Plaintiff on January 13, 2020 previously requested entry of a 

dismissal without prejudice as to Defendant Jacquet Holloway-Henry. The court has no reason 

to believe that Plaintiff’s motion requests the vacating of that dismissal. 

With regard to Defendant Jennifer Hamilton (also known as Jennifer Dominguez), there has 

been no opposition filed by the Defendant. Therefore, based upon the facts asserted in 

Plaintiff’s request, the court orders that the dismissal entered on January 23, 2020 as to 

Defendant Hamilton be vacated pursuant to Code of Civil Procedure section 473(b).  

This case is set for a Case Management Conference (CMC) on August 19, 2020 at 8:30 a.m. 

The Plaintiff shall notify the Defendant of the scheduled August 19 CMC court date. 

 

  

15.  TIME:  9:00   CASE#: MSL19-06908 
CASE NAME: DISCOVER BANK VS. HERNANDEZ 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff Discover Bank has moved for judgment on the pleadings. The court grants the motion 

for the reasons stated below. The reasons are: 

1. The Defendant had filed no opposition to the motion; and 

2. The Defendant’s answer filed on November 27, 2019 admits that Defendant owes 

the debt that is the subject of this lawsuit and raises no defense to the complaint. 

The Plaintiff’s proposed order granting the motion and its proposed judgment will be signed by 

the court. 
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16.  TIME:  9:00   CASE#: MSN19-2280 
CASE NAME: AZALDE VS. THE PLUMBING MINISTRY 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM MECHANICS' LIEN 
FILED BY VICTORIA AZALDE, CHRISTOPHER  AZALDE 
* TENTATIVE RULING: * 
 
On November 22, 2019 Plaintiffs filed a petition for the releasing a mechanics’ lien recorded 

by the Defendant in October 2018 against real property owned by the Plaintiffs. The petition 

was served in person and by mail in December of 2019. Defendant has filed no opposition to 

the petition. 

The Plaintiffs are entitled to relief pursuant to Civil Code (hereafter “CC”) section 8480 and their 

petition is granted. 

With one change discussed below, this court will execute the proposed order submitted by the 

Plaintiffs as it appears to comport with the requirements of CC §8490.  

The court is inclined to award costs and reasonable attorney fees to the Plaintiffs as they are 

entitled to an award of reasonable attorneys’ fees under CC §8488. However, the court will 

defer signing the Proposed Order Releasing Property until Plaintiffs’ counsel submits a 

declaration of counsel to the court setting forth the specific work and time devoted to this case 

by Plaintiffs’ counsel that would justify an award of a specific amount of attorneys’ fees that are 

reasonable in this case. The court will then decide an amount that it finds reasonable under the 

circumstances of this case and include that amount in the Proposed Order Releasing Property 

which has already been submitted to the court. If counsel decides not to submit the declaration 

regarding the specific amounts of attorney fees counsel shall submit to the court a written 

statement reflecting that decision. 

 

  

17.  TIME: 10:00   CASE#: MSL18-04502 
CASE NAME: CHAPPELL VS. DREW 
JURY TRIAL - (EXPEDITED) LONG CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 
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18.  TIME: 10:00   CASE#: MSL18-06687 
CASE NAME: TD BANK USA VS. SALINAS 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

19.  TIME: 10:00   CASE#: MSL19-01164 
CASE NAME: LOBEL FINANCIAL VS. BURNS 
COURT TRIAL - SHORT (2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

20.  TIME: 10:00   CASE#: MSL19-03059 
CASE NAME: DEPARTMENT STORES NATIONAL BANK VS. IRVING 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

21.  TIME: 10:00   CASE#: MSL19-03159 
CASE NAME: MIDLAND VS. LONG 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
This case has been dismissed. 
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22.  TIME: 10:00   CASE#: MSL19-04248 
CASE NAME: BANK OF AMERICA VS. MUNANA 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

23.  TIME: 10:00   CASE#: MSL19-04339 
CASE NAME: ONEMAIN FINANCIAL VS. CAMPBELL 
COURT TRIAL - SHORT (2-3 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

24.  TIME: 10:00   CASE#: MSL19-04682 
CASE NAME: DISCOVER BANK VS. SHAHABZADA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Default judgment previously entered. 

 

 

25.  TIME: 10:00   CASE#: MSL19-05581 
CASE NAME: MIDLAND FUNDING LLC VS. CARDEN 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

 


